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Preface

January 2022 www.indialegalhelp.com 3

Bilateral Investment Protection Treaties between different countries provide global investors protection from arbitrary,

unfair, unreasonable actions of government of the investee state. Generally, the treaties provide for recourse to

arbitration in a third country. International Investment Arbitration has emerged as a highly specialized branch of

international law. Tribunals across the world have pronounced awards that have helped clear up key essential concepts

in the field.

In recent years the tribunals and international investment treaties have come under strong criticism. Developing

countries often take the view that the treaties and tribunals favour the capital-rich investing countries at the expense of

poor investee countries. India has taken the lead in trying to modify the treaty protection regime. Brazil-India Investment

Cooperation and Facilitation Treaty (25th January 2020) marks a significant difference from the old treaties which were

modeled on the India-UK Agreement for Promotion and Protection of Investments (came into force on 6th January 1995).

This Presentation discusses four key concepts critical to International Investment Arbitration. The concepts are

discussed with reference to the old model of investment treaties and also as per India-Brazil Treaty. As investment

protection regime evolves, the meanings assigned to various concepts are bound to also change. Hence, this

presentation may be seen as a work-in-progress.

The presentation is aimed at giving a well-read advanced reader an overview of the concepts as elucidated by awards of

different arbitration tribunals and also as provided in the new treaty. The Presentation refers only to cases under

UNCITRAL Arbitration Rules.

While attempt has been made to be accurate as well as concise and precise, there may be inadvertent errors both in

content as well as presentation. We shall be most obliged if the learned readers could kindly point out such errors and

also give suggestions for improvement.

Anil Chawla, Senior Partner



• Broad and open ended definition

• Inclusive for wider interpretation

• Definition of assets expansive

• Guidance from local laws
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A0. Investment – Different definitions
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 Investment treaties define investments in diverse ways. Some adopt 

an extremely broad view while others limit the scope considerably. 

Source:  Scope and Definition, UNCTAD Series on Issues in International Investment Agreements II, United Nations, New York and Geneva, 2011



A00. Investors – Types and exclusions
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 Natural persons – nationality / residence / permanent residence / 

domicile – different treaties take different approaches. 

 Legal Entities – included or excluded based on form, purpose, 

ownership, real and effective commercial link with the country. 

Source:  Scope and Definition, UNCTAD Series on Issues in International Investment Agreements II, United Nations, New York and Geneva, 2011

Some treaties exclude 
on the basis of 
ownership or on the 
basis of absence of 
substantial business 
operations. For 
example, India 
Singapore Agreement 
has a Denial of Benefits 
clause which will 
exclude the type of 
structure shown in the 
diagram from benefits.

Treaties often attempt to 
exclude or deny benefits 
to  “shell” or “letterbox” 
companies.



A000. Investment & Investor – Key concepts
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 Definition to be interpreted with object of treaty

 Choice of rules does not change definition

 Shareholder of shareholder company is investor

 Claims to money may be investment

 Claims through third state are investment



A1. Definition to be interpreted with object of treaty
� Literal meaning is sometimes not acceptable.

� Categories given in definition may be illustrative and not exhaustive

� Interpretation must take into account object and purpose of the treaty
(Romak S.A. (Switzerland) v. The Republic of Uzbekistan; Award - Date – November 26, 2009; Seat –Paris; The Agreement between the Swiss Confederation
and the Republic of Usbekistan on the Promotion and Reciprocal Protection)
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A2. Choice of rules does not change definition

� Choice of dispute resolution mechanism (ICSID or UNCITRAL) does not

alter the definition of “investment”.

(Romak S.A. (Switzerland) v. The Republic of Uzbekistan; Award - Date – November 26, 2009; Seat –Paris; The Agreement between the Swiss Confederation

and the Republic of Usbekistan on the Promotion and Reciprocal Protection)
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A3. Shareholder of shareholder company is investor

� A company P holds shares in a company named Q. An individual, say X,

holds shares in P. Claim filed by X. Held that X is investor and can file

claim even if P has not filed a claim.

(Yury Bogdanov v. Republic of Moldova; Award - Date – March 30, 2010; Seat –Stockholm; The Agreement between the Government of the Russian
Federation and the Government of the Republic of Moldova on the Promotion and Mutual Protection of Investments)
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A4. Claims to money may be investment

� Based on definition of investment in Basic Treaty, claims to money directly

related to specific investment may also be investment.

(BG Group Plc. v. The Republic of Argentina; Award - Date – December 24, 2007; Seat –Washington D.C.; The Agreement between the Government of the

United Kingdom of Great Britain and Northern Ireland and the Government of the Republic of Argentina for the Promotion and Protection of Investments)
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A5. Claims through third state are investment

� Claims through an investor of a third State investor are also investment.

� Most treaties have a broad definition of “investment”, which is not

exhaustive and does not form a “restrictive genus”.

(EnCana Corporation v. The Republic of Ecuador; Award - Date – February 3, 2006; Seat –London; The Agreement between The Government of Canada and
The Government of The Republic of Ecuador for The Promotion And Reciprocal Protection of Investments)
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A6. Investment & Investor
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1
• Interpretation in line with object of treaty

2
• Dispute Resolution Mechanism does not affect interpretation

3
• Indirect investment is often investment

4
• Claims may be investment

5
• Claims through third country party may be investment

The above Overview is based on old model of bilateral investment protection treaties.



A7. Investor in India-UK and India Brazil Treaty

� India-UK Treaty (1995) – Investor includes any national or company (including firm or 
association) of either country

� India-Brazil Treaty (2020) – Investor definition is as follows:
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India-Brazil Treaty excludes shell companies since they do not satisfy the criterion of substantial 
business activities in the home country. Moreover, investors making investments through third 
countries may also be excluded by the expression “makes an investment in the territory”. 



A8. Investment in India-UK and India Brazil Treaty
� India-UK Treaty (1995) – Investment is defined as follows:
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The above definition is very wide and includes all types of investment. The Treaty specifies no 
exclusions. 



A8. Investment in India-UK and India Brazil Treaty (Contd.)

� India-Brazil Treaty (2020) – Investment is defined as follows:
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A8. Investment in India-UK and India Brazil Treaty (Contd.)

� India-Brazil Treaty (2020) – Exclusions from definition of Investment are as follows:
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A8. Investment in India-UK and India Brazil Treaty (Contd.)

January 2022 www.indialegalhelp.com 18

India-UK Treaty India-Brazil Treaty

06 January 1995 25 January 2022

Natue of investment Every kind of asset An enterprise including participation in an enterprise

Key characteristics
Must be in accordance with the national laws of the 

host country

a) Commitment of Capital; b) Objective of 

establishing a lasting interest; c) expectaction of 

gain or profit; and d) assumption of risk

Essential pre-qualifications Asset should be established or acquired

Investor must (a) own or control, directly or 

indirectly; OR (b) exert a significant degree of 

influence 

Applicability Investments of all type
Only investments by legal entities like companies, 

LLPs, branches, corporations and joint ventures.

Movable and immovable 

properties
All types included Included only when owned by the enterprise

Claims to money under contract Included Excluded

Goodwill, brand value, market 

share and such other intangible 

rights
Included Excluded

Parameter



A8. Investment in India-UK and India Brazil Treaty (Contd.)
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India-UK Treaty India-Brazil Treaty

06 January 1995 25 January 2022

Business concessions by law or 

contract
Included

Excluded except to the extent in accordance with 

the law of the host country

Intellectual Property Rights Included
Only when owned by the enterprise and covered by 

WTO TRIPS

Debt instruments All types included

Only owned by the enterprise included. Public Debt 

or instruments issued by Government or 

Government enterprises excluded.

Preliminary and preoperative 

expenses
Included Excluded

Portfolio investments Included Excluded

Trade credits Included Excluded

Judicial / Administrative Orders 

/ Arbitral Awards
Included Excluded

Parameter

India-UK Treaty (Agreement for Promotion and Protection of Investments) is representative of almost all investment treaties executed by India from 1995 to 2015. 

Investment Cooperation and Facilitation Treaty between Brazil and India indicates a new mindset and may be the format for all future investment treaties by India.
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Measured against:

 International minimum standard required by customary international law 

 International law including all sources

 Independent self-contained treaty standard

Did you know: 

FET clause is absent

in treaties signed by

some Asian countries

like: Singapore, Saudi

Arabia and Pakistan

 No precise definition to ensure a wide interpretation

 Deals with situations of unfairness

 Abusive conduct

 Discriminatory behavior



B0. FET – Key concepts
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 Encourage & create investors

 On the basis of International Standards

 Recognizable components

 Reasonable expectations

 Even-handed

 Protecting contracts

 Non-discriminatory

 Not deter foreign investment

 Certain and predictable

 No to politically motivated

 Due process, propriety



B1. Encourage & create investors

� FET is in the context of an obligation to ‘encourage and create’ favourable

conditions for investors.

(National Grid P.L.C. v. Argentine Republic; Award Date - November 3, 2008; Seat – Washington D.C.; The Agreement between the Government of the United

Kingdom of Great Britain and Northern Ireland and the Government of the Argentine Republic for the Promotion and Protection of Investments)
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During an economic 

or social crisis, acts 

generally termed 

unfair and 

unequitable, will NOT 

be so.

(Paragraph 170)



B2. International standards – not national

Standard for FET:

 Assessed on the basis of international standards

 Not to be determined according to standards used for its own nationals
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(CME Czech Republic B.V. (The Netherlands) v Czech Republic; Partial Award Date – September 13, 2001; Seat – Stockholm;

The Agreement on Encouragement and Reciprocal Protection of Investments between the Kingdom of the Netherlands and the Czech and Slovak

Federal Republic)

(Paragraph 611)



B3. Recognizable components

Recognizable Components of FET:

 Transparency

 Consistency

 Stability

 Good faith

 Investor’s legitimate expectations
(Murphy Exploration and Company - International. v. The Republic of Ecuador; Partial Award Date – May 6, 2016; Seat – The Hague.; The Treaty between the
United States of America and the Republic of Ecuador concerning the Encouragement and Reciprocal Protection of Investment)
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B4. Reasonable expectations

Investor’s expectation:

� Should not be shielded from ordinary business risk

� Expectation must be reasonable and legitimate

(National Grid P.L.C. v. Argentine Republic; Award Date - November 3, 2008; Seat – Washington D.C.; The

Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland and the

Government of the Argentine Republic for the Promotion and Protection of Investments)
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This case put a qualification

on the investor’s expectation

to ensure that the investor

does not have unreasonable

expectations. Most other

cases have given benefit of

doubt to the investor.



B5. Not deter foreign investment

� Should not deter foreign investment

� Avoid frustration of legitimate and reasonable expectations

(Saluka Investments B.V. (The Netherlands) v. The Czech Republic; Partial Award Date – March 17, 2006; Seat – Geneva; The Agreement on

Encouragement and Reciprocal Protection of Investments between the Kingdom of The Netherlands and the Czech and Slovak Federal Republic)
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B6. Even-handed

FET is not an absolute parameter, key is:

 Even-handedness

 Facts and circumstances of the individual case

(National Grid P.L.C. v. Argentine Republic; Award Date - November 3, 2008; Seat – Washington D.C.; The

Agreement between the Government of the United Kingdom of Great Britain and Northern Ireland and the

Government of the Argentine Republic for the Promotion and Protection of Investments)
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Breach of Treaty is

determined taking into

account all circumstances

including an economic

crisis.

Differs from the view taken

in other cases, where an

investor’s basic expectation

is a stable, predictable

environment.

Paragraph 168



B7. Protecting contracts

� Protects contractual relationship between the parties

� Does not undermine or interfere with the investor’s investment

(CME Czech Republic B.V. (The Netherlands) v. Czech Republic; Partial Award Date – September 13, 2001; Seat – Stockholm; The Agreement on

Encouragement and Reciprocal Protection of Investments between the Kingdom of the Netherlands and the Czech and Slovak Federal Republic)
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B8. Non-discriminatory 

Fair and Equitable Treatment is not reached in case of:

� Discriminatory conduct

� Violation of contract

(Eureko B.V. v. Poland; Partial Award Date – August 19, 2005; Seat – Brussels; The Agreement between the Kingdom of the Netherlands and the Republic of

Poland on Encouragement and Reciprocal Protection of Investment)
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B9. Certain & predictable

FET must create Certain and Predictable business environment

(Occidental Exploration and Production Company. v. The Republic of Ecuador; Award Date – July 1, 2004; Seat – London.; The Treaty between the United

States of America and the Republic of Ecuador Concerning the Encouragement and Reciprocal Protection of Investment)
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B10. No to politically motivated

Politically motivated and arbitrary actions of government violate FET.

(Eureko B.V. v. Republic of Poland; Partial Award Date – August 19, 2005; Seat – Brussels; The Agreement between the Kingdom of the Netherlands and the

Republic of Poland on Encouragement and Reciprocal Protection of Investment)
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B11. Due process, propriety

FET mandates:

� Principles of procedural propriety and due process

� Freedom from coercion or harassment

(Saluka Investments B.V. (The Netherlands) v. The Czech Republic; Partial Award Date – March 17, 2006; Seat – Geneva; The Agreement on

Encouragement and Reciprocal Protection of Investments Between the Kingdom of The Netherlands and the Czech and Slovak Federal Republic)
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B12. FET - Quick overview
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1
• Transparency, Consistency, Stability & Good Faith 

2
• Non-discriminatory, certain & predictable environment

3
• Legitimate, reasonable expectations to be met

4
• Contracts to be honored

5
• International standards of procedures and due processes

The above Overview is based on old model of bilateral investment protection treaties.



B13. FET in India-Brazil Treaty – Prohibited Measures

India-Brazil Treaty (2020) does not mention Fair and Equitable Treatment but specifies

that either country shall NOT subject investments of other country to measures which

constitute:
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B14. FET in India-Brazil Treaty – National Treatment

India-Brazil Treaty (2020) does not mention FET but specifies National Treatment which

is defined as follows:
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Exceptions to National Treatment are on two grounds:

 Legitimate public welfare or regulatory objectives

 Inherent competitive disadvantages which result from the foreign character of

investors and their investments



B15. FET in India-Brazil Treaty – Transparency

India-Brazil Treaty (2020) does not mention FET but specifies Transparency as follows:
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 Notably, the transparency has to be “as per its law” or in other words, as per the law of

the country. Transparency need not be as per international standards but should be as

per the standards that are applicable under the laws of the country.



B16. FET in India-Brazil Treaty – Permitted Exceptions

India-Brazil Treaty (2020) provides that restrictions could be imposed on rights of investors in some cases (in addition to

the ones mentioned earlier). Instances of the situations when restrictions could be imposed are as follows:
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 Affirmative action measures towards vulnerable groups.

 Balance of Payments crisis

 Exchange measures in conformity with an agreement with International Monetary Fund

 Judicial, arbitral or administrative decisions or awards

 Compliance with labour obligations

 Compliance with law on taxation

 Criminal or penal proceedings and recovery of proceeds of crime

 Social security, public retirement or compulsory savings schemes

 Requirements to lock-in initial capital investments

 Bankruptcy or insolvency protection of rights of creditors

 Public morals, public order; protection of human, animal or plant life or health; protect and conserve the

environment; protect national treasures or monuments of artistic, cultural, historic or archaeological value.



 Treaty – created obligation

 No less favourable treatment

 Equality of states

 Non- discrimination

 Relative obligation
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Source:  The Most-Favored-Nation Clause in Investment Treaties, IISD Best Practices Series – February 2017; International Institute for Sustainable 
Development



C0. MFN – Key features

� Treaty-based obligation must be contained in a specific treaty.

� Requires comparison between treatment to two foreign investors in like

circumstances. Relative standard, must be applied to similar situations.

� MFN governed by ejusdem generis – applies only to same subject to

which the clause relates.

� Without prejudice to freedom of contract – A special privilege or incentive

granted through contract to one investor; Not obliged to provide it to

another investor.

� Violation of MFN treatment - less favourable treatment as compared to a

third country investor, based on nationality of foreign investor.

(Source: UNCTAD Series on Issues in International Investment Agreements II – Most-Favoured-Nation Treatment, United Nations, New York

and Geneva, 2010)
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C00. MFN – Key issues
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 Intention of the parties to Basic Treaty

 Is Dispute Settlement covered by MFN?

 Mention of specific one excludes others

 Not to be extended inappropriately

 Specific overrides general

 Necessary to be investor

 Examples of Restricted MFN Clause



C1a. Intention of basic treaty

� Intention of the parties to the Basic Treaty as evident from other provisions

of the Treaty – the MFN clause should not lead to a re-write of the Treaty

(Sanum Investments Limited. v. The Government of the Lao People’s Democratic Republic; Award Date – December 13, 2013;
Seat – Singapore.; The Agreement between the Government of the People’s Republic of China and the Government of The Lao People’s

Democratic Republic concerning the Encouragement and Reciprocal Protection of Investments)
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(Paragraph 358)



C1b. Intention (continued)

� Object and purpose of the treaty

� Negotiating history of the parties

(Austrian Airlines v. The Slovak Republic; Award Date – October 9, 2009; Seat –Paris; The Agreement between the Republic of Austria and the Czech and
Slovak Federal Republic Concerning the Promotion and Protection of Investments)
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(Paragraph 132)



C1c. Intention (continued)

� Even clear expressions like “all matters” in MFN clause may have

ambiguity unless the intentions of the parties to the Basic Treaty confirm

the meaning sought to be inferred by either words of the treaty or by

actions leading to the treaty.

(Vladimir Berschader & Moise Berschader v. The Russian Federation; Award Date – April 21, 2006; Seat –Stockholm; The Agreement between
the Governments of the Kingdom of Belgium and the Grand Duchy of Luxembourg and the Soviet Union on the Encouragement and Reciprocal
Protection of Investment)
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C2a. Is dispute settlement covered under MFN?

� Third-party treaty dispute settlement provisions more favorable than basic

treaty applicable to the extent compatible with ejusdem generis.

(Vladimir Berschader & Moise Berschader v. The Russian Federation; Award Date – April 21, 2006; Seat – Stockholm; The Agreement between the

Governments of the Kingdom of Belgium and the Grand Duchy of Luxembourg and the Soviet Union on the Encouragement and Reciprocal Protection of

Investment)
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C2b. Dispute settlement under MFN (continued)?

� Public policy considerations envisaged as fundamental conditions to Basic
Treaty – notable exception to extending of MFN benefit of third party treaties.

� Examples of policy considerations which could not be bypassed by MFN clause
– (1) Exhaustion of local remedies (2) Fork-in-the-road provision (3) Parties
agreed to an institutionalized system of arbitration.

(Vladimir Berschader & Moise Berschader v. The Russian Federation; Award Date – April 21, 2006; Seat – Stockholm; The Agreement between the
Governments of the Kingdom of Belgium and the Grand Duchy of Luxembourg and the Soviet Union on the Encouragement and Reciprocal Protection of
Investment))
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C2c. Dispute settlement under MFN (continued)?

� If the MFN clause does not make reference to “all matters governed by the

agreement”, the clause does not extend to dispute settlement.

� Limited wording of arbitration agreement strong indicator that MFN clause does
not apply to it.

(Vladimir Berschader & Moise Berschader v. The Russian Federation; Award Date – April 21, 2006; Seat – Stockholm; The Agreement between the
Governments of the Kingdom of Belgium and the Grand Duchy of Luxembourg and the Soviet Union on the Encouragement and Reciprocal Protection of
Investment)
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C2d. Dispute settlement under MFN (continued)?

� Intention to incorporate dispute settlement provisions must be clearly and

unambiguously expressed.

� Dispute Settlement using MFN – exceptional circumstances and not a general

principle.

(Vladimir Berschader & Moise Berschader v. The Russian Federation; Award Date – April 21, 2006; Seat –Stockholm; The Agreement between the

Governments of the Kingdom of Belgium and the Grand Duchy of Luxembourg and the Soviet Union on the Encouragement and Reciprocal Protection of

Investment)
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C2e. Dispute settlement under MFN (continued)?

� Arbitration clause from a third country treaty to be available only if the terms

of the Basic Treaty clearly and unambiguously so provide or where it can be

clearly inferred.

(Vladimir Berschader & Moise Berschader v. The Russian Federation; Award Date – April 21, 2006; Seat – Stockholm; The Agreement between the
Governments of the Kingdom of Belgium and the Grand Duchy of Luxembourg and the Soviet Union on the Encouragement and Reciprocal Protection of
Investment)
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C2f. Dispute settlement under MFN (continued)?

� MFN should not lead to treaty-shopping.

(Vladimir Berschader & Moise Berschader v. The Russian Federation; Award Date – April 21, 2006; Seat –Stockholm; The Agreement between the

Governments of the Kingdom of Belgium and the Grand Duchy of Luxembourg and the Soviet Union on the Encouragement and Reciprocal Protection of

Investment)
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C3a. Mention of specific one excludes others

� If the MFN clause mentions some specific areas but does not mention

dispute settlement, this obviously excludes dispute settlement.

� If exceptions to MFN clause mentions some specific areas excluded from

MFN but does not mention dispute settlement, it means that dispute

settlement is not excluded from MFN.

(National Grid P.L.C. v. The Argentine Republic; Decision on Jurisdiction; Date – June 20, 2006; Seat – Washington D.C.; The Agreement between the

Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the Argentine Republic for the Promotion and Protection of

Investments)
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C3b. Mention of specific one excludes others (contd.)

� Expressio unius principle is only a supplementary means of interpretation. It

must be used with special care.

(Austrian Airlines v. The Slovak Republic; Award Date – October 9, 2009; Seat –Paris; The Agreement between the Republic o f Austria and the Czech and

Slovak Federal Republic Concerning the Promotion and Protection of Investments)

January 2022 www.indialegalhelp.com 51



C4. Not to be extended inappropriately

� Need for balance

� To be extended within appropriate limits.

(National Grid P.L.C. v. The Argentine Republic; Decision on Jurisdiction; Date – June 20, 2006; Seat – Washington D.C.; The Agreement between the

Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the Argentine Republic for the Promotion and Protection of

Investments)
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C5a. Specific overrides general

� General intent of the MFN clause cannot override specific intent expressed

at any place in the Basic Treaty.

(Austrian Airlines v. The Slovak Republic; Award Date – October 9, 2009; Seat –Paris; The Agreement between the Republic o f Austria and the Czech and

Slovak Federal Republic Concerning the Promotion and Protection of Investments)
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C5b. Specific overrides general (continued)

� Specific mention in clarification excludes all that is not mentioned, thus

specific restricts the general.

(Vladimir Berschader & Moise Berschader v. The Russian Federation; Award Date – April 21, 2006; Seat –Stockholm; The Agreement between the
Governments of the Kingdom of Belgium and the Grand Duchy of Luxembourg and the Soviet Union on the Encouragement and Reciprocal Protection of
Investment)
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C5c. Specific overrides general (continued)

� When separate and specific provisions cover dispute settlement, MFN

clause cannot cover dispute settlement.

(ICS Inspection and Control Services (United Kingdom) v. The Argentine Republic; Award Date – February 10, 2012; Seat –The Hague; The Agreement

between the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of the Republic of Argentina for the Promotion and

Protection of Investments)
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C6. Necessary to be investor

� A claimant must be covered by the definition of “investor” as provided under

the Basic Treaty. MFN benefit not available if the claimant is not an investor

or if the investment is not eligible under the Treaty.

(HICEE B.V. v. The Slovak Republic; Partial Award Date – May 23, 2011; Seat –London; The Agreement on Encouragement and Reciprocal Protection of  

Investments between the Kingdom of the Netherlands and the Czech and Slovak Federal Republic)
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(Paragraph 149)



C7. Examples of restricted MFN clause

As a reaction to wide interpretation of MFN clause by Tribunals, some treaties

have incorporated a MFN clause that is restricted in its scope.
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(Source: UNCTAD Series on

Issues in International

Investment Agreements II –

Most-Favoured-Nation

Treatment, United Nations,

New York and Geneva,

2010)



C8. MFN – Quick overview
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1
• Intent of the parties to the Basic Treaty

2
• Dispute Settlement may or may not be part of MFN

3
• Mention of specific one excludes others

4
• Specific overrides general

5
• MFN available only to investor as defined in Basic Treaty

The above Overview is based on old model of bilateral investment protection treaties. India-Brazil Treaty does not have a Most 

Favoured Nation (MFN) clause.



 Taking of property

 Non- discriminatory

 Legitimate purpose

 In accordance with a lawful procedure

 Appropriate compensation
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It should be kept in

mind that a mere

non- performance or

breach of a contract,

by the State which

results in an

economic loss to the

investor does not

automatically amount

to expropriation.

Expropriations generally refer to property-specific or enterprise-specific takings where the property rights remain 

with the State or are transferred by the State to other economic operators. 

Source:  Expropriation, UNCTAD Series on Issues in International Investment Agreements II, United Nations, New York and Geneva, 2012



D0. Expropriation – Sovereign right
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 Exercise of sovereign right of expropriation is lawful if it is for a public 

purpose, is non-discriminatory, is in accordance with due process of 

law and is accompanied by compensation.

Source:  Expropriation, UNCTAD Series on Issues in International Investment Agreements II, United Nations, New York and Geneva, 2012



D00. Expropriation – Types
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 Direct Takings, Indirect Expropriations and Non-discriminatory Regulatory 
Measures

Source:  Expropriation, UNCTAD Series on Issues in International Investment Agreements II, United Nations, New York and Geneva, 2012



D000. Expropriation – Key issues
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 Deprivation attributable to the state

 Public purpose must be legitimate

 Regulatory decisions affecting private contract

 Reality and not form of take over important

 Deprivation without any gain not expropriation

 Diminished profits not expropriation

 Taxation is expropriation only when extraordinary



D1a. Deprivation attributable to the state

Essential ingredients for deprivation to be expropriation:

� Substantial deprivation of property

� All or material part of the investment

� Attributable - Result of state’s actions

(RosInvestCo UK Ltd. v. The Russian Federation; Award Date – September 12, 2010; Seat –Stockholm; The

Agreement between Government of the UK and the Government of the USSR for the Promotion and

Reciprocal Protection of Investments)
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Respondent argued that
change in taxation does not
amount to expropriation.
Tribunal held that
accumulation of arbitrary
taxation measures along
with other measures taken
by the respondent with the
intention to seize and
control the assets of Yukos,
amounted to unlawful
expropriation.



D1b. Deprivation (continued)

Expropriation is cause for action under Treaty if:

� Deprivation is permanent

� There is no justification of deprivation as legitimate

exercise of the state

� Not covered by exception in the Treaty.

(Copper Mesa Mining Corporation v. The Republic of Ecuador; Award Date – March 15, 2016; Seat –The
Hague; The Agreement between the Government of Canada and the Government of the Republic of Ecuador
for the Promotion And Reciprocal Protection of Investments)
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The Tribunal held that
the measures taken by
the respondent were
arbitrary and done
without due process.

But interestingly, while
awarding damages, the
court reduced them due
to the claimant’s
contributory negligence.



D2. Public purpose must be legitimate

� Public purpose must be acceptable legitimate policy objective

� Expropriation be reasonably related to fulfillment of policy objective

� Avoidance of payment is not legitimate public policy objective

(British Caribbean Bank Limited (Turks & Caicos) v. The Government of Belize; Award Date – December 19, 2014; Seat –The Hague; The Agreement
between the Government of the United Kingdom of Great Britain and Northern Ireland and the Government of Belize for the Promotion and Protection of
Investments)
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D3. Regulatory decisions affecting private contract 

� Regulatory decision that renders a private contract non-operative need

not amount to expropriation

� Unfair and inequitable treatment is not necessarily expropriation

� Denial of justice may also not amount to expropriation
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(European Media Ventures S.A. v. The Czech Republic; Partial Award on Liability); Date – July 8, 2009; Seat – London; The Agreement between the

Czechoslovak Socialist Republic and the Belgian-Luxembourg Economic Union for Reciprocal Promotion and Protection of Investments )



D4. Reality and not form of take over important

� Assumption of control even when there is no take over of property may

amount to expropriation based on the reality of impact of state actions.

(European Media Ventures S.A. v. The Czech Republic; Partial Award on Liability); Date – July 8, 2009; Seat – London; The Agreement between the

Czechoslovak Socialist Republic and the Belgian-Luxembourg Economic Union for Reciprocal Promotion and Protection of Investments )
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D5. Deprivation without any gain not expropriation

� An action that does not benefit the state and serves no public purpose is

not expropriation merely because it deprives the claimant of his property or

harms in some other way.

� Deprivation is not expropriation if the state does not gain from it.

(Ronald S. Lauder v. The Czech Republic; Award - Date – September 3, 2001; Seat –London; The Treaty with the USA and The Czech And Slovak Federal
Republic concerning the Reciprocal Encouragement And Protection of Investment)
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D6. Diminished profits not expropriation

� Profits must disappear as a result of the action alleged to be expropriation

� Diminishing of profits, when investment continues to be beneficial, does

not amount to expropriation
(BG Group Plc. v. The Republic of Argentina; Award - Date – December 24, 2007; Seat –Washington D.C.; The Agreement between the Government of the
United Kingdom of Great Britain and Northern Ireland and the Government of the Republic of Argentina for the Promotion and Protection of Investments)
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D7. Taxation is expropriation only when extraordinary

Taxation is expropriation only if it is:

� Extraordinary; or

� Punitive in amount; or

� Arbitrary in its incidence.

(EnCana Corporation v. The Republic of Ecuador; Award - Date – February 3, 2006; Seat –London; The Agreement between The Government of Canada and
The Government of The Republic of Ecuador for The Promotion And Reciprocal Protection of Investments)
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(Paragraph 177)



D9. Expropriation – Quick Overview

1
• Substantial deprivation of property by the state

2

• Lawful if public purpose, non-discriminatory, due process of law 
and adequate compensation

3
• Harm to investment without gain to state not expropriation

4
• Profits must disappear and not merely diminish 

5
• Taxation is normally not expropriation
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The above Overview is based on old model of bilateral investment protection treaties.



D10. Expropriation in India-Brazil Treaty

India-Brazil Treaty (2020) specifies Expropriation as follows:
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D10. Expropriation in India-Brazil Treaty (Contd.)

The Treaty provides the following cases when Expropriation is not prohibited:

 Indirect expropriation is permitted. Only direct expropriation through formal transfer of

title or outright seizure is prohibited.

 Expropriation by measures or awards that are designed and applied to protect

legitimate public interest or public purpose objectives such as public health, safety and

the environment is permitted.
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We take an entrepreneur’s perspective. We think the way you do.

We help business grow.
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www.indialegalhelp.com

info@indialegalhelp.com

We follow a transparent system for fees. Please look at our Indicative Rates
(http://www.indialegalhelp.com/files/indicativerates.pdf ) before contacting us.

Helps you with –
Strategic Advice, Global Business Structures, Wealth Management and Succession Planning,
International Corporate Relationships, Resolving Disputes without Litigation, International
Investment Arbitration, International Commercial Arbitration, Insolvency Assistance

January 2022


